
COMMONS AND RIGHTS OF WAY COMMITTEE 
21 JUNE 2019 
 
AGENDA ITEM:  
 

 
APPLICATION FOR A MODIFICATION ORDER FOR ADDITIONAL LENGTH 
OF PUBLIC FOOTPATH AT BOWBRIDGE, STROUD, GLOUCESTERSHIRE  

 
 
REPORT OF THE LEAD COMMISSIONER COMMUNITIES & INFRASTRUCTURE  
 
 

 
1. PURPOSE OF REPORT 
 

To consider the following application: 573/11/214(10)   
 
Nature of Application: A length of footpath at Bowbridge, Stroud    
 
Town: Stroud, Gloucestershire    
 

 Name of Applicant: Mrs M Fernando     
  

Date of Applications: 11 November 2016  
 
Landowner: Roger Cullimore 
 
Witness Evidence forms: Total of 13 PPEFs submitted by 13 individuals.  
 
 

2. RECOMMENDATIONS OF THE CASE OFFICER 
 
That an Order be made to add the claimed footpath to the legal record of public 
rights of way on the basis of the user evidence supplied.    

 
3. RESOURCE IMPLICATIONS 
 

  Average staff cost in taking an application to the Committee- £5,000. Cost of 
advertising Order in the local press, which has to be done twice, is approximately 
£500 per notice.  In addition, the County Council is responsible for meeting the 
costs of any Public Inquiry associated with the application.  If the application were 
successful, the path would become maintainable at the public expense. 

  
4. SUSTAINABILITY  & EQUALITY IMPLICATIONS 

 
 No sustainability implications have been identified.  
 

5. DEPARTMENTAL CONTACT 
 

Jaci Harris, Asset Data Officer (Definitive Map), Highway Authority.   
Telephone Gloucester (01452) 328981 

 E-mail: jaci.harris@gloucestershire.gov.uk  
 
 



6. 
 STATUTORY AUTHORITY 
 

Section 53 of the Wildlife and Countryside Act 1981 imposes a duty on the County 
Council, as surveying authority, to keep the Definitive Map and Statement under 
continuous review and to modify it in consequence of the occurrence of an ‘event’ 
specified in sub section [3].  Any person may make an application to the authority 
for a Definitive Map Modification Order on the occurrence of an ‘event’ under 
section 53(3) (b) or (c).  The County Council is obliged to determine any such 
application that satisfies the required submission criteria in accordance with 
schedule 14 of the Act.  
 
Section 53(3)(c)(i) relates to the discovery by the Authority of evidence that shows 
that a right of way that is not shown on the map and statement subsists, or is 
reasonably alleged to subsist, over land in the area to which the map relates. 
 

 HIGHWAYS ACT 1980 - Section 31: Dedication of a way as highway presumed 
after public use of 20 years. 

 
a) Where a way over any land…has been actually enjoyed by the public as of right 

and without interruption for a full period of 20 years, the way is deemed to have 
been dedicated as a highway unless there is sufficient evidence that there was 
no intention during that period to dedicate it. 
 

b)  The period of 20 years…is to be calculated retrospectively from the date when      
the right of the public to use the way is brought into question, whether by a 
notice…or otherwise. 

 
 PRESUMED DEDICATION AT COMMON LAW 
 

Use of a way by the public without secrecy, force or permission of the landowner 
may give rise to an inference that the landowner intended to dedicate the way as a 
highway appropriate to that use, unless there is sufficient evidence to the contrary. 
Unlike dedication under S.31 Highways Act 1980, there is no automatic presumption 
of dedication after 20 years of public use, and the burden of proving that the 
inference arises lies on the claimant. There is no minimum period of use, and the 
amount of user which is sufficient to imply the intention to dedicate will vary 
according to the particular circumstances of the case. Any inference rests on the 
assumption that the landowner knew of and acquiesced in public use. 
 

 
REPORT 
 
7. BACKGROUND  
 

 A location map at scale 1:10,000 is attached (JH1) showing the position of 
Bowbridge, Stroud.   It lies approximately 1.8km south east of the centre of Stroud 
and is found within Ordnance Survey Grid Square SO8604.    
 

7.1 The Definitive Map Modification Order (“DMMO”) application made by Mrs Fernando 
on 11 November 2016, included Form 1 and an accompanying map of the claimed 
path drawn at 1:1,500 scale.  Form 3 was also supplied, certifying that the application 
had been served upon Mr Roger Cullimore, c/o/ Moreton C Cullimore, (Gravels) Ltd, 
Netherhills, Fromebridge lane, Whitminster, Gloucester, GL2 7PD and on Mr Webb, 
Ferris Court Farm, Lypiatt, Stroud, GL6 7LN.   



 8. DESCRIPTION OF CLAIMED PATH  
 

8.1 A plan of the claimed path (“plan”) at a scale of 1:2500 is attached (JH2) on which 
the claimed path is marked A-B.  The claimed path which was surveyed by the Case 
Officer on 13 November 2018 connects Public Footpaths ZST50 and ZST54. It is 
described as follows; 
 

8.2 A metal kissing gate marks the start of the claimed path at a point shown A on the 
plan at Ordnance Survey Grid Reference (“OSGR”) SO 8601/ 0445 at its junction 
with Public Footpath ZST50. The claimed path proceeds in an east north easterly 
direction as an unenclosed narrow muddy track across grassland for approximately 
338 metres to a point marked B on the plan at OSGR 8634/ 0458 at its junction with 
Public Footpath ZST54. The route of Public Footpath ZST50 deviates 45° from the 
kissing gate in an east south easterly direction to follow the treeline boundary of the 
field.  There is no evidence on the ground however of the official path.    
 

8.3 A metal field gate abuts the kissing gate at the said point A.  A hand made sign is 
attached to the field gate stating “THESE FIELDS ARE PRIVATE PROPERTY. 
PLEASE KEEP TO PATHS. TAKE LITTER HOME. NO CAMPING/ FIRES”.  Photos 
of the path are held (JH3A-G).     

 
9. DOCUMENTARY EVIDENCE 

 
9.1 Under Section 32 of the Highways Act 1980, when determining whether a way 

has or has not been dedicated as a highway, or the date on which such 
dedication, if any, took place, shall take into consideration any map, plan or 
history of the locality or other relevant document which is tendered in 
evidence, and shall give such weight thereto as the court or tribunal 
considers justified in the circumstances, including the antiquity of the 
tendered document, the status of the person by whom and the purpose for 
which it was made or compiled, and the custody in which it has been kept and 
from which it is produced.   

 
9.2 Gloucestershire Archives was commissioned to compile a report into the history of 

this path. Ordnance Survey, Tithe, Inclosure Award, Finance Act, Bryant & 
Greenwood Maps have been checked but none show any evidence of the path prior 
to 1969. The report further shows that the path was not claimed under the National 
Parks & Access to the Countryside Act 1949 process.  A copy of the commissioned 
report is held (JH4). 

 
9.3 Two extracts of Ordnance Survey map are attached which show the physical 

existence and extent of the claimed path; 1:2500 scale (published 1974) JH5 on 
which the claimed path is annotated ‘Path (um)’ & 1:1250 scale (published 1969) 
JH6 on which the word ‘Path’ is annotated along its route.  (Please note that 
surveys carried out at 1:1250 scale map did not extend into rural areas and 
therefore this map shows only partial coverage of the area of Bowbridge, including 
most of the claimed path).  These maps carry a disclaimer however that any 
representation of a road, track or path is not evidence of the existence of a right of 
way over it.   

 
9.4 There is little documentary evidence to support this claim and it is considered 

insufficient on its own to infer on the balance of probabilities, that the claimed route 
was dedicated as public highway.   

 



9.5 As a result, the application must be determined upon the evidence of long user under 
s31 of the Highways Act 1980, or at common law. 

 
10. CONSULTATIONS 

 
10.1  Mr Cullimore (landowner) - consulted both at his home and business addresses, 

County Councillor Eva Ward, Stroud District Council and District Councillor Rathor, 
Stroud Town Council, Stroud Parish Council and the Ramblers’ Association were 
consulted on 9 or 12 November 2018.   
 

10.2 On 19 November 2018, the Ramblers Association responded “We are quite happy 
with this and don’t have any relevant comments to make”. 
 

10.3 On 17 December 2018, Stroud Town Council responded “My apologies for the late 
response. Just to confirm Stroud Town Council has no observations regarding this 
application”. 

 
10.4 Mr M. F. Cullimore telephoned on 7 December 2018.  He has Power of Attorney 

over his father’s estate.  I explained the process and advised him that I was happy 
to extend the consultation period to allow him to respond.  A letter, dated 14 
December 2018 was sent to Mr Cullimore confirming our conversation.   

 
10.5 Katie Moylan of Sewell Mullings Logie LLP Solicitors, submitted a signed statement 

made by Moreton Ferris Cullimore, dated 22 March 2019 by email of 25 March 
2019.  Moreton Ferris Cullimore holds Power of Attorney for the business affairs of 
Roger Neville Cullimore and commented on the summary of 13 Public Path 
Evidence Forms.  The letter can be read in full at JH7 but the main points are 
detailed below.  As stated in the letter, he has “commented as follows on the 13 
public path evidence forms, adopting the same numbering for ease of reference”.      

 
1) “….The user has not explained how they enter or exit the Property at point B 

on the map..….No signs have been placed at the entry or exit points due to the 
fact that there are public footpaths crossing Thrupp Farm for which the 
landowner cannot prohibit use. The Landowner and employees of the 
Landowner working on the farm have stopped people to inform them that use 
of the paths between point A and B is prohibited and that they should use the 
existing paths that have already been dedicated…..” 
 

3) “When considering the statutory 20 years being considered for this application, 
user No. 3 can only demonstrate use from 2014. The user has not provided 
any evidence to demonstrate that the use prior to 2014 was not interrupted. 
The user has also not provided any further information on who assured her that 
the footpath was a public right of way”.  

 
5)   “When considering the statutory 20 years being considered for this application,    

user No.5 can only demonstrate use from 2010. The user has not provided 
any evidence to demonstrate that the use prior to 2010 was not interrupted. 
Also,  given that the user claims she was granted permission to use the path 
by the farmer, this evidence should be discounted as it does not demonstrate 
use as of right (without permission) as required by s31(1)Highways Act 1980”.  

 
8)  “….I note that the width of the path claimed by this user is vastly inconsistent 

with the width claimed by the users above”.   
  



9) “…the user has by their own admission not used the claimed footpath for 20 
years prior to the date of the application but only for 17 years”.   

 
10) “…the user has by their own admission not used the claimed footpath for 10 

years prior to the date of the application and not for 20 years. 
 

11)   …the user has by their own admission not used the claimed footpath for 10 
years prior to the date of the application but only for 18 years. The user claims 
that the tenant farmer not only informed her that the footpath was not a public 
footpath but also granted permission. For these reasons I ask that this 
evidence is discounted.  

 
13) The user has by their own admission not used the claimed footpath for 20 

years prior to the date of application but for only 9.5 years. For these reasons I 
ask that this evidence is discounted.  

 
“The landowner has never intended for there to be a public right of way in existence 
over the Property between the point A and B…... Given the number of dedicated 
public footpaths that cross the Property, the Landowner is limited in his ability to 
stop up access to the claimed footpath as it intersects two existing footpaths.  
 
Given that 6 of the 13 evidence forms should be discounted for the aforementioned 
reasons, there are only 7 evidence forms in support of this claimed right of way 
which is not enough evidence to demonstrate that a public footpath should be 
created. This number is disproportionate to the size of the population in the locality. 
It has never been the Landowners intention to permit further footpaths on this field. It 
is very difficult to police the use of the existing footpaths to prevent the public from 
deviating from the existing routes and walking across other parts of the land”.  

   
10.6 Katie Moylan of Sewell Mullings Logie LLP Solicitors later submitted a letter dated 

10 May 2019 by email of the same date from Mr J Clapham, who has lived in the 
small hamlet of The Heavens for 5 years.  His letter is held as a background paper 
to this report and details his concerns regarding the general mis-use of the fields at 
Bowbridge, one of which is crossed by the claimed path.  There are currently 7 
recorded footpaths across this land and Mr Clapham makes no specific reference to 
the claimed path itself.  He states “I believe in rights to roam, but I think the existing, 
proven footpaths work well for walkers and landowners alike and don’t need to be 
changed”.    
 

11. USER EVIDENCE  
 
11.1 Section 31(1) of the Highways Act 1980 (“s31HA80”) states that where a way 

over any land, other than a way of such character that use of it by the public 
could not give rise at Common Law to any presumption of dedication, has 
been actually enjoyed by the public ‘as of right’; without force, secrecy or 
permission and without interruption for a full period of 20 years, the way is 
deemed to have been dedicated as a highway unless “there is sufficient 
evidence that there was no intention during that period to dedicate it”.   

 
11.2 Section 31(2) states that the period of 20 years in sub-section (1) is to be 

calculated retrospectively from the date when the right of the public to use the 
way is brought into question through an overt act by the landowner which 
makes it clear to the public that their right is being challenged.   

 



11.3 Mr Cullimore stated in Paragraph 1 of his letter of objection (“objection”); “The user 

has not explained how they enter or exit the Property at point B on the map”.  Point 
B connects with the official route of Public Footpath ZST54.  If this was not the case 
however, requests to modify the legal record of public rights of way, which are 
based largely on user evidence, find their origin in trespass as indicated in S31(1) 
HA80.    

 
11.4 The main issues to be considered in relation to the s31HA80 legal provision are 

therefore:  
 
11.4.1 When the status of the claimed route was called into question; No action was 

taken by the landowner to question or challenge the publics’ use of the path.  In 
such cases, Section 69 of the Natural Environment and Rural Communities Act 
2006 (NERC) provides that the date of the DMMO application can be used in 
accordance with paragraph 1 of Schedule 14 to the Wildlife & Countryside Act 1981.   

For the purpose of this report therefore the user evidence will be assessed 
over the 20 year period 1996 - 2016 leading up to the application.    

11.4.2 The extent and nature of the claimed use; 13 Public Path Evidence Forms 
(“PPEFs”) completed by 13 individual members of the public were submitted in 
support of this application where use of the path dates back to 1932.  A summary of 
the PPEFs is held as (JH8). 

 
 Mr Cullimore asserted in his objection that the Public Path Evidence Forms 

(“PPEFs”) submitted by users; No.3 (Marion Tuck), No.5 (Sarah Palmer), No.9 
(Simon Davis), No.10 (Neil Baker), No.11 (Wendy Milner) & No.13 (Zena Aylward) 
should be discounted due to the fact that they did not make use of the claimed path 
across the whole 20 year statutory period under consideration.  Paragraph 5.16 of 
the Definitive Map Orders; Consistency Guidelines (February 2016), refers to Davis 
v Whitby (1974) and states “Use of a way by different persons, each for periods of 
less than 20 years, will suffice if, taken together, they total a continuous period of 20 
years or more”.  The individual evidence of use in support of this application of less 
than 20 years will not therefore be discounted for this reason.    

 
 In addition to establishing twenty years user, for a claim to give rise to a 

presumption of dedication, user must be without force, secrecy or permission.  Use 
that complies with these three requirements is termed user ‘as of right’.  The House 
of Lords in R v Oxfordshire County Council, ex parte Sunningwell Parish Council 
[2000] 1 AC 335 (Sunningwell) reasserted an ancient principle namely, that if 
sufficient people carry on an activity openly and for long enough without anyone 
trying to stop them, it is right and proper that the activity should be treated by the law 
as having a lawful origin. The House of Lords held that it was only necessary to 
prove that they have made use of the paths without resort to force, secrecy and as if 
they had a right to do so – that is, without having been granted any licence/ 
permission by the landowner.  There is no evidence of use by secrecy or force.   
 
The PPEFs supplied by Wendy Milner and Sarah Palmer indicate that the 
landowner / tenant was aware of their use of this path and both state that the tenant 
farmer gave them permission to use it.  Wendy Milner responded to Q8. ‘Verbal 
notice; Were you ever told by an owner or tenant of the land …..that the path was 
not public?’ “Yes”.  Further in response to Q9. ‘Can you give any further particulars?’ 
she stated, “On talking to the tenant farmer, he mentioned that the path was not a 
public right of way. However he was happy for it to be used as long as people were 
respectful, i.e. Left no litter, made no fires, etc.” Meanwhile Sarah Palmer responded 



to Q.8d ‘Verbal Notice; Have you been given permission to use the path?’ “Yes by 
the farmer”.  Such permission is inconsistent with the user ‘as of right’ test under 
s31HA80 and at common law and we would therefore agree with Mr Cullimore that 
the PPEFs of user 11 (Wendy Milner) and user 5 (Sarah Palmer) must be 
discounted.    
 
It does not follow however that the issuing of express/ implied permission to specific 
parties demonstrates a wider lack of intention to dedicate to the public at large.   
 
When considering the statutory period,11 have used the path for part or all of the 
qualifying period on foot without force, secrecy or permission and thus their use is 
considered to be ‘as of right’.   Of those, 8 claim use of this path across the whole 20 
year period.    

 
 The frequency of use claimed varied from 6-8 times per year to several times per 

week and use of the route for part or all of the qualifying period is fairly consistent as 
being for the purpose of dog walking.   

 
 The route, as described and marked on the maps accompanying the PPEFs, is 

consistent in their depiction of the claimed route.   
 
 Comments made with regard to the use of this path include;  
 
 Simon Davis responded to Q.9; Can you give any further particulars? “It is a well 

trodden path used by many people every day”. 
 
 Mrs Gloria Hobday responded to Q.9; Can you give any further particulars? “Path is 

regularly used by local people every day in a much loved location and well worn. 
Safer for children than steep route to bridges & stepping stones”. 

 
11.4.3 Whether there is evidence of a lack of intention to dedicate a public right of 

way;  “Intention to dedicate” was considered in Godmanchester 2007, which is the 
authoritative case dealing with s31HA80.  In his leading judgement, Lord Hoffmann 
approved the obiter dicta of Denning LJ (as he then was) in Fairey v Southampton 
County Council [1956] who held “in order for there to be ‘sufficient evidence there 
was no intention’ to dedicate the way, there must be evidence of some overt acts on 
the part of the landowner such as to show the public at large – the people who use 
the path…that he had no intention to dedicate”.  

 
The ‘sufficient evidence’ must be inconsistent with an intention to dedicate, it must 
be contemporaneous and it must have been brought to the attention of those people 
concerned with using the way.  

 
  Mr Cullimore stated with regard to the evidence supplied by user No.5 (Sarah 

Palmer) that “The user has not provided any evidence to demonstrate that the use 
prior to 2010 was not interrupted.”   

 
 “An interruption” has been defined as “an actual and physical stopping of the 

public’s enjoyment” (Merstham Manor Ltd v Coulsdon and Purley Urban DC    
[1937] 2 KB 77) as opposed to an act which merely challenges the public’s right.  It 
is not a mere absence in the continuity of use.  Moreover, such interruption must be 
with the intention to prevent public use.  It is not sufficient if the interruption is for 
some other purpose.  It is clear therefore that the onus lies with the landowner to 
evidence acts of interruption of the public use of a path, thus reinforcing his lack of 



intention to dedicate. When considering the responses by users however to Q.7 of 
the PPEFs; Obstructions; all 11 stated ‘none’ or ‘no’.  

 
 Mr Cullimore stated in Paragraph 1 of his objection; No signs have been placed at 

the entry or exit points due to the fact that there are public footpaths crossing 
Thrupp Farm for which the landowner cannot prohibit use.  There are currently 7 
public footpaths across the 100 acres owned by Mr Cullimore at Bowbridge.  Even 
so, S31 Highways Act 1980 details methods by which a landowner can indicate his 
lack of intention to dedicate additional paths across his land;    
 

 S31(3) A landowner may erect a notice, visible by persons using the way, 
that is inconsistent with the dedication of a highway, i.e. ‘No public  right of 
way’ 

 

 S31(5) In the event that the notice is torn down or defaced, the landowner 
can give notice to the council that the way is not dedicated as a highway 

 

 S31(6) A landowner may deposit a map and statement of admitted rights of 
way with the council. Provided that the necessary statutory declaration is 
made at 20 year intervals thereafter (since 2013), the documents are (in the 
absence of evidence to the contrary) sufficient evidence to negative any 
additional ways as highways.  No such deposit was made by the landowner 
prior to this application. 

 

 S31(2) refers to a notice as per S(3) or OTHERWISE’ (such as verbal 
permission or challenges, waymarks stating ‘Permissive Footpath’& physical 
challenges such as barriers). 

 
 A sign was found attached to the field gate, abutting the kissing gate at point A on 
the plan. It states “THESE FIELDS ARE PRIVATE PROPERTY. PLEASE KEEP TO 
PATHS. TAKE LITTER HOME. NO CAMPING/ FIRES”.  The single worn track of 
the claimed path starts at the kissing gate and runs across the field in an easterly 
direction.  The route of Public Footpath ZST50 also starts at the same point but 
there is no evidence on the ground that it is used.  Its official route deviates 45° from 
the kissing gate and runs in an east south easterly direction to follow the treeline 
boundary of the field.  The sign asks walkers to “Keep to paths”.  It would not be 
unreasonable, due to the wording, for walkers to infer that the claimed path is a 
public right of way. There is nothing on the notice to advise walkers that it is not.  As 
previously noted, if the notice had stated that the claimed path was not a public right 
of way as per s31(3) Highways Act 1980, it “in the absence of proof of a contrary 
intention, is sufficient evidence to negative the intention to dedicate the way as a 
highway”.    

 
11.5 Apart from the express permission to use the path granted privately to Wendy Milner 

and Sarah Palmer, whose use is discounted, no further evidence has been provided 
by the landowner, tenant or members of the public that use has been publicly 
challenged or interrupted or of a lack of intention to dedicate prior to 2016 and would 
therefore support a case for deemed dedication as a public footpath. 

 
12. CONCLUSIONS 
 
12.1 Section 53(3) (c) (i) of the Wildlife and Countryside Act 1981 relates to the discovery 

by the Authority of evidence that shows that a right of way that is not shown on the 



map and statement subsists, or is reasonably alleged to subsist, over land in the 
area to which the map relates. 
 

12.2 Paragraph 12 of Annex B of the Department of Environment Circular 2/93 states 
that before making an order the surveying authority must be satisfied that the 
evidence discovered by the Council, when considered with all other relevant 
evidence available, shows that, on the balance of probabilities, the Definitive Map 
and Statement require modification because a right of way which is not shown on 
the map and statement subsists, or is reasonably alleged to subsist.  The relevant 
tests are now set out in section 4.4 of the Defra Rights of Way Circular 1/2009, 
version 2 (October 2009).  
 

12.3 On the balance of probability, the user evidence is considered sufficient to support a 
case of deemed dedication as a public footpath in accordance with the provisions of 
s31 Highways Act 1980 on the basis of public use during the period 1996 - 2016.  It 
is further considered that insufficient evidence has been provided by the landowner 
of his lack of intention to dedicate and the path is therefore reasonably alleged to 
subsist.  It is submitted that this section of path must now be protected by being 
recognised on the Definitive Map as a public footpath. 
 

12.4 The recommendation therefore is that an Order be made to add the public footpath 
along the claimed route to the legal record of public rights of way.   
 

13. APPENDICES: 
 
 JH1  1:10,000 location map 
 JH2  Plan of claimed path; 1:2500 scale  
 JH3 A-G Photos 
 JH4  Gloucestershire Archivist’s Report   
  JH5  Ordnance Survey 1:2500 (1974) 
 JH6  Ordnance Survey 1:1250 (published 1969)  
 JH7  Moreton Ferris Cullimore’s statement – 22/3/19 
 JH8  Summary of PPEFs  


